
 

 

Introduction 

The following text presents a legal opinion on behalf of Child Identity Protection (CHIP)1 on the compatibility 

of the Republic of Korea’s Special Act on Confidential childbirth (Bill)2 with international standards. The 

proposed Bill occurs in a country context with “persistent gender-discriminatory social stigma attached to 

single mothers,”3 (recent) cases of infanticide and the need for children abandoned at birth, looking to 

exercise their right to identity. The right to access origins is currently not possible for the many tens of 

thousands of Korean adoptees due to the information not being collected, preserved or accessible, which has 

contributed to the need to investigate illegal adoptions under the Second Truth and Reconciliation 

Commission.4 

 

Accordingly, the Bill seeks to protect the child’s “inherent right to life” (Art. 6(1) CRC) by providing a 

mechanism for confidentiality in childbirth within a safe environment while balancing the mother’s right to 

privacy and the child’s right to identity. The Bill further aims to provide an alternative to baby boxes for women 

who feel that they are unable to care for their children as encouraged by the UN Committee on the Rights of 

the Child (CRC Committee) in 2019 :  
23.        The Committee urges the State party to prohibit the “baby box” initiative, which is operated by 
religious organizations and which allows for the anonymous abandonment of children, and to consider 
introducing, as a last resort, the possibility of confidential hospital births.5 

Confidential hospital births provide a mechanism that ensures the health of both the mother and the child. 

The Bill has a number of provisions that attempt to balance the different obligations of the State : 

- the Central Government and Municipalities are responsible for supporting women and ensuring safe and 

healthy development of infants (Art. 3)  

- research on the Bill, its application and context, will occur every three years (Art. 4)  

- the mother is provided counselling on importance of origins and role of biological father. Efforts to 

establish a hotline and designated counselling centres with minimum standards including qualifications 

for staff (Arts. 6-7) 

- mother’s details and resident registration number (national ID) are collected (Art. 9) 

- father’s details and resident registration number (national ID), if available, are collected (Art. 9)   

- genetic and other health information is collected about the mother and father (Art. 9)  

- collected information is centralised by the National Centre for the Rights of Child (Art. 9)  

- the mother has access to single-parent family welfare facility (Art. 11)  

- the child is registered within 14 days according to the Civil Registration laws (Art. 12) 

- records are kept permanently National Centre for the Rights of Child (Art. 14(2)) 

- the mother has a reflection period (Art. 15) 

- special cases where there can be disclosure of mother’s details in case where she has passed away and/or 

when the child has health issues (Art. 17)  

While these provisions reflect a desire to comply with international obligations, the full implementation in 

practice, will require substantial investment of resources including adequate budget. There should be a 

clearer obligation for the repartition of costs, as the current wording limits the government’s responsibility of 

providing resources with the wording “may” in Art. 19.6  

 

In addition to securing resources for the above provisions, other occasions for alignment with international 

standards exist. This legal opinion does not intend to provide an extensive analysis of the Bill, which has been 

done elsewhere notably by civil society, but focuses on the main aspects relevant to the child’s identity.   

 

  



International Standards on the right to identity and the right to access to information 

Each person has the right to identity in terms of birth registration, name and nationality (Article 24 of the 

International Covenant on Civil and Political Rights 1976 (ICCPR)). Article 8(1) of the Convention on the Rights 

of the Child (CRC) further provides that State Parties are obliged “to respect the right of the child to preserve 

his or her identity, including nationality, name and family relations as recognized by law without unlawful 

interference”.7 The right to identity has life-long impact and it enables other human rights to be realised.8 

Furthermore, Article 19(2) of the ICCPR9 provides that the right to freedom of expression includes the 

freedom to seek, receive and impart information “without distinction of any kind, such as (…) birth.”10 

 

The United Nations Special Rapporteur on Freedom of Opinion and Expression “has consistently stated that 

the right to seek and receive information is not simply a converse of the right to freedom of opinion and 

expression but a freedom on its own.”11 Accordingly, “the right to seek, receive and impart information 

imposes a positive obligation on States to ensure access to information, particularly with regard to 

information held by Government.”12 Similarly, in their 2004 Joint Declaration, the three special mandates on 

freedom of expression at the United Nations, Organisation for Security and Co-operation in Europe and the 

Organization of American States stated that “[t]he right to access information held by public authorities is a 

fundamental human right.”13 

 

Consequently, the right to access personal information held by a public authority is extrinsically linked to the 

person’s right to identity. Given the scope of Article 8 (1) CRC and the child’s right to identity in family 

relations, the achievement of this right entails collecting and preserving all relevant information concerning 

the identity of [the child’s] biological family and all the events of their life story before alternative care 

placement and/or adoption.14 The fulfilment of this right will also encompass the ability to access this 

information. In this respect, in his report in 2020, the UN Special Rapporteur on the promotion of truth, 

justice, reparation and guarantees of non-recurrence outlined the importance of archives and ensuring 

access.15 In cases where the child has been relinquished or abandoned, according to the UN Guidelines for 

the Alternative Care of Children, the State should respect the child’s “right to access information on his/her 

origins where appropriate and possible under the law of the State.”16 In addition, the Special Commission on 

the Practical Operation of the 1993 Hague Intercountry Adoption Convention recommended that adoption 

records should be preserved in perpetuity, which allows for compliance with Article 30 on State’s 

responsibility for ensuring access to information.17 A number of regional instruments are also relevant, 

promoting a general right to accessing information.18 

 

Only when information is collected and preserved in its entirety and with integrity, as well as is fully accessible, 

can the person’s identity be speedily re-established when elements are missing and/or falsified during their 

childhood as required by Article 8(2) CRC. Indeed, in this context, the Special Rapporteur on the sale and 

sexual exploitation of children in her report in 2017 has recommended to States to “[e]nsure the right to 

information about one’s origins and access to information about the rights of victims of illegal adoptions”.19 

Respecting the above rights also contributes to the achievement of Sustainable Development Goals (SDG) 

16.3 in terms of wide access to justice and SDG 16.9, ensuring a legal identity for all.  

 

Based on this framework, the Bill has further opportunities for full compliance with the Republic of Korea’s 

international obligations as follows : 

 

Pre-birth and pre-relinquishment protections 

1. Concrete efforts to support the (single) mother in her caregiving role should be clearly outlined (Arts. 

6-7). While the law notes that counselling is available, it does not cover the different support services 

that the mother can be referred to beyond social security benefits. Support for independent living 
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arrangements, employment, child care and other services that contribute to creating culturally 

appropriate care for the child as a single mother should be outlined.20 

 

2. The reflection period should be reinforced with an obligation to ensure post-birth support is 

systematically available to all mothers during this time (Art. 15).21 Further, there should be a requirement 

that the transfer to the head of the local government even before 7 days is “exceptional with justifications 

noted” (Art. 13(1)).  

 

Despite such efforts noted above, the mother may nevertheless wish to relinquish the child. In such 

instances, all services and support made available, should be duly recorded and accessible for the child.   

Post-birth relinquishment protections 

3. Birth records should collect more comprehensive origins information (Art. 12). The Bill does not include 

the place of birth, which is contrary to 2020 ECOSOC definition of legal identity, which “the basic 

characteristics of an individual's identity, for example, name, sex, and place and date of birth, conferred 

through registration and the issuance of a certificate by an authorized civil registration authority following 

the occurrence of birth.” (E/CN.3/2020/15). Further, the proposed text only requires recording the details 

of the mother and nothing about the biological father. The text should provide for all reasonable efforts 

to record the father’s details as part of the child’s family relations (Arts. 8, 9 CRC). The State may be 

inspired by the use of integrated birth certificates in Australia (NSW) which records both the birth and 

adoptive parents since November 2020.22  

 

4. Information about birth parent(s) should “in principle” be available without their consent being a pre-

requisite (Arts. 16 – 17). As the text is currently drafted, access to identifiable information without 

consent is only available under special circumstances such as medical situations (i.e.: disclosure in special 

cases). This creates a situation where the onus is on the child to provide “special reasons” as to why they 

should be able to access their information. In order to achieve a better balance that moves towards the 

child’s right to identity and to access information, the text could read that “non-disclosure” of information 

about birth parent(s) can only occur in special cases. The burden of proof should be on the birth parent(s) 

to show that providing access to identifiable information would be disproportionately detrimental to 

them and their families.  

 

Promising practices in Switzerland and Germany do not create this burden of proof on the child that has 

been born through confidential hospital births.  

 

For example, in Switzerland, children born during confidential births may be adopted within 12 weeks, if 

the mother consents. As far as tracing is concerned, the articles of the Civil Code relating to adoption 

apply. The child must request access to his or her data if he or she so wishes at the age of 18 or before if 

there is a legitimate interest (especially medical).23 The consent of the birth parent(s) is not required and 

the identifiable information is available for future generations under certain circumstances.  

 

In Germany, a government document directed to birth mothers notes that: 
“when the child turns 16, they will be able to open the envelope and see your identity – they are the only person 

permitted to do so. Knowledge of one’s own background is among a person’s fundamental rights in Germany. It is 

important for the child’s personal development. However, if you would be put at risk by the disclosure of your identity 

at this point, you can object to this from the child’s 15th birthday onwards. To do so, you need to prove that revealing 

this information to the child would put you in danger.”24  

The Act Expanding Assistance for Pregnant Women and Regulating Confidential Birth (hereinafter: 

SchwHiAusbauG)25 notes that there is a procedure under Art. 32(1) where Family court proceedings are 

described as follows:  



(1) If the Federal Office of Family Affairs and Civil Society Functions denies the child access to their certification of 

parentage pursuant to section 31 (4), the family court shall, on the child's application, decide about the latter's right 

of access. The family court shall examine whether the interest of their biological mother in keeping her identity secret 

because of the risks to life, limb, health, personal freedom or other interests meriting protection that she fears would 

follow from access outweigh the child's right to know their parentage.  

In a 2018 assessment of the SchwHiAusbauG law, the government has made it clear that in principle, the 

birth mother would only be given a “temporary anonymity” until the child is 16:  

The certificate of parentage pursuant to section 26 par. 2 SchKG is a key element of the procedure for confidential 

birth. It contains the surname and first name, address and date of birth of the woman. Only the given pregnancy 

counselling centre and no other public agency knows the identity-related information. The information is sent to the 

BAFzA in a sealed envelope by the counselling centre, and can normally be viewed by the child when he or she turns 

16. In other words, the child’s right to know his or her origins is respected by granting the woman anonymity on a 

selective basis (not vis-à-vis the counselling centre) and temporarily only. 26 

In this situation, the onus is on the birth parent(s) to prove that they would be endangered and not on 

the child that they should be able to access vital information about their origins. A system such as that in 

Germany seems to provide a balance that fully protects the child’s right to identity except when there are 

circumstances dangerous to the birth parent(s), as determined by an independent Tribunal. In cases 

where the Tribunal refuses to divulge the birth parent(s) information, the reasons behind this decision 

should be made available to the child.  

 

In both Switzerland and Germany, there is no obligation placed on the birth parent(s) to establish contact 

with the child following the revelation of their identifiable information, which seems reasonable in that 

relationships cannot be forced onto persons. Moreover, in both countries, the child has no legal rights, 

including inheritance, in connection with the birth parent(s). 

 

5. Child should be informed that “additional” information is available about their birth  

In both Switzerland and Germany, as well as in the proposed bill, there is no obligation on any authority 

to inform the child that there is information about their birth parent(s) that is accessible at a certain age. 

As such, the child (later adult) may never know that this information exists.  

 

To avoid this situation, adoptive parent(s) should be made aware by professionals of the importance of 

the child having information about their origins, which is crucial for his or her development and well-

being. Information about DNA tests (e.g.: ancestry.com and 23andme.com) and use of social media 

should also be provided to show the difficulties, if not impossibility, of preserving anonymity. There 

should be follow up reminder(s) to adoptive parent(s), with support being available about how to talk to 

the child about the circumstances surrounding his or her birth.  

 

To ensure that the information is fully accessible, the State may consider ensuring that the child, now 

adult is informed at 18 years of age that “there is additional information about your birth that is now 

available, should you wish to access it now or at a later stage.” Such a provision ensures that the child 

(later adult) is able to access the information at a time when he or she wants to exercise his or her right 

to identity. It also leaves the option for the child (later adult) not to access this information. Support 

should be made available to the child accessing information, should this be something that he or she 

thinks would be helpful. Such a practice may not be necessary in countries such as Switzerland where the 

adoptive parent(s) are accustomed to being transparent about the birth origins of the child. Needless to 

say that, it is of course essential that regulatory frameworks regarding search, investigative and reunion 

activities are in place providing a protective framework for the adoptee, birth parent(s) and adoptive 

parent(s) at all times.27 
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