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Child Identity Protection (CHIP)" welcomes the call for inputs to inform the draft General Comment on
children’s rights to access to justice and effective remedies. In addition to the joint submission by the
Working Group on ldentity Rights,? this submission focuses on the restoration of children’s right to
identity and family relations (Art. 8(2) CRC) as part of the right to access justice (Art. 39 CRC and SDG
16.3).

. Child's right to identity and birth registration

Birth registration — as the initial mechanism of creation of legal identity — is an individual right and is
routinely pre-condition to accessing justice for all rights contraventions in the CRC. Birth registration
should therefore be prioritised as without a legal identity, there can be no access to justice.® The birth
registration process is also the first opportunity to record all relevant information about the child’s
origins including potential family relations.

Il Children’s right to identity and family relations

In addition to birth registration, name and nationality, as features of the right to identity, the right to have
family relations legally established or recognised is a stand-alone right.* The right to identity is closely
linked to the achievement of other rights, e.g. keeping families together (Art. 9 CRC), facilitating contact
with families (Art. 10 CRC), protecting the child (Art. 19 CRC) and promoting continuity in a child's
upbringing (Arts. 20 and 30 CRC). Without all the information relevant to forming a cohesive identity,
children systematically face a range of legal, medical and psychosocial challenges.

Despite clear standards in the CRC and its importance, there are a number of ongoing practices that
continue to perpetuate missing elements in the child’'s family relations. This includes practices at birth
(e.g. baby boxes, anonymous - rather than confidential — births, naissances sous X, anonymous
donation in assisted reproductive technologies (ARTs)), modification of identities (e.g. in care, adoption
or when born from surrogacy) or undue modification and falsification of children’s identities (e.g. child
marriage, recruitment by armed groups, trafficking).

. Restoration of identity through access to justice

Whenever there are rights contraventions, children should have access to justice. When it involves,
identity violations, Art. 8(2) requires the “speedy re-establishment.” States should ensure that there is a
broad interpretation and enforcement of these provisions, even if prima facie, this would only apply to
unlawful domestic situations. Yet, there are arguments® that it may be applicable in situations that were
legal and accepted in the country at the time of deprivation of the child’s identity, but contrary to
international standards.® This interpretation argues that the evaluation of the “illegality” of the act be
linked to international norms which are more objective in nature.



Iv. Domestic legal proceedings for the restoration of identity
a) Access to personal records

One key element of the restoration of children’s identity and family relations is access to personal
records and their preservation in perpetuity. Without the latter, it becomes very complex for survivors
to prove violations, initiate legal proceedings and obtain knowledge of their family origins. Even when
other interests are considered in data protection rules, children should have access complete histories
about their genealogy.’

In Ireland, when addressing the practices surrounding the Magdalene's institutions, forced labour and
illegal adoptions,® the Commission of Investigation was heavily criticised for refusing to provide
survivors and adoptees with access to their personal data or archives® and for destroying witness
testimonies.™®

German authorities provide a promising practice as they established a fund relating to care in residential
children’s homes in the West and another in relation to homes in the Former GDR and opened access to
all records.” A similar fund was established in Switzerland, in a context of forced separation of
thousands of children through compulsory social measures and placements up until 1981, which
encompassed a Federal apology'?, compensation, counselling, access to archives; and academic
research.™

b) Statutes of limitations

While prescriptions are helpful for ensuring that claims are resolved within a reasonable period of time,
they may be unhelpful for identity issues, which often are often ‘discovered’ much later, often as adults.
Whenever an identity is falsified or sold, burdens of proof for convictions are challenging to meet.™

In the Netherlands, a case determined that the Dutch State and an adoption organisation were
considered to have acted unlawfully in an adoption from Sri Lanka. The decision was innovative insofar
as the Court of Appeal determined that no limitation period could be invoked, according to standards of
reasonableness and fairness.®

c) Independent claims

In other matters, children may have challenges in making claims on their own without adult intervention,
for example for birth registration!® and in cases of child marriage. In the latter situation, parents may
behind the forced marriage and/or law enforcement officials may “pose barriers to girls accessing
justice, deferring to their own personal beliefs about marriage, rather than the intent of the law.”’

d) Political will to address past actions

Without political will,’® restoration efforts are limited to ad hoc efforts and/or single strategic cases, as
opposed to class actions and transitional justice.™

Several promising examples, however, demonstrate the will of authorities to initiate processes of
recognition and memorialization when children'’s right to identity have been violated. This has been the
case in Switzerland, as mentioned above; as well as in Australia where its 2013 National Apology for
Forced Adoption represents an initiative of transitional justice;?° and in Canada with its 2008 Indian
Residential School Apology and compensation scheme.?’ In Argentina, the State established the
National Commission for the Right to Identity, a Specialised Unit for child appropriation, the National



Genetic Databank and a Network on the Right to Identity, to support search and reunion, which was
complemented by a 2021 plan enabling victims of trafficking to find their biological roots.?2

V. Regional mechanisms as potential channels for restoration of children’s identity
a) Inter-American Human Rights System

Several cases have proven ground-breaking in offering promising case-law and access to justice. In the
case of Fornercn and Daughter v Argentina (2012),2 the Inter-American Court of Human Rights (IACtHR)
considered the impact of the separation of father and daughter and the lack of measures adopted by
the State to ensure contact between them.

In Ramirez Escobar v Guatemala (2018),%* the IACtHR declared Guatemala responsible for the arbitrary
separation of the family and the violation of the right to personal integrity and to personal freedom and
identity.2> The IACtHR focused on the change of name, identity and separation from his culture, as a
consequence of an adoption. It emphasised that identity included family relations as well as names
establishing a bond with family members.

In a 2023 child abduction case, the IACtHR ‘concluded that the lack of diligence and exceptional
promptness required by the circumstances resulted in a rupture of paternal bonds. (...), the reconnection
efforts were excessively delayed without providing significant advances or conditions to enable the
improvement of the family relationship (...)"*

b) European Human Rights System

At European level, the jurisprudence of the European Court of Human Rights (ECtHR) has recognised
the right to obtain information about one's origins under the right to private and family life, as outlined
in Odliévre v. France?’; Gaskin v. the United Kingdon?%, Capin v. Turkey?® *° Other cases have also taken
note of the importance of having information and/or maintaining contact with the family.*’

However, these decisions do not promote an absolute right to access to origins. This balance is also
reflected in Recommendation 2156 of 2019 which recommends anonymity be waived and use of only
known gametes.®? The most recent case-law of the ECtHR proves restrictive, contrary to the views of
the UN Committee on the Rights of the Child (CRC Committee).®® For example, in Gauvin-Fournis and
Silliau v. France®* the ECtHR refused the applicants’ access to any information relating to their origins,
including medical. In Cherrier v France® the ECtHR again refused to align with the CRC as when they
refused to provide information about a birth mother to an adoptee born through ‘haissance sous X

VI. Global opportunities to access to justice to restore children’s and adults’ identities
a) OPIC

In addition to multiple Concluding Observations to States Parties,*® OPIC serves an important role for
access to justice. In a case against Chile, the communications contributed to the restoration of some
aspects of the identities of children placed unnecessarily in care in the country.®” Other relevant
decisions include those relating to children trapped in detention camps in Syria and States Parties’
approaches to repatriation and family relations, such as L.H. et al. v France® F.B. and Others v. France*
and PN. et al. v Finland®.



b) Other international mechanisms

In 2022, several UN mandates issued a Joint Statement on illegal intercountry adoptions*' which if
implemented could contribute to access to justice, reparations and truth mechanisms.

The reports by the UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees
of non-recurrence offer inputs in the search for mechanisms of access to justice and reparation
including apologies,* memory processes and importance of archives.*®

The International Criminal Court (ICC) may also offer a means of addressing systematic violations of
children’s rights to identity in situations of conflict or genocide (e.g. arrest warrant issued in relation
“unlawful transfer of population (children) from occupied areas of Ukraine to the Russian Federation™).**

VIL.

Concluding recommendations

Authorities should be well equipped and trained to detect potential missing or falsified
elements of children’s identities

States must ensure that there are no legal or practical obstacles hindering access to justice,
e.g. statutes of limitations, complex access to personal records, lack of legal and psychosocial
support or risk of re-victimisation.

Regional jurisprudence and initiatives at global level offer a means to access justice when
domestic channels have been unsuccessfully exhausted as well as a diversity of potential
remedies, and demonstrate a need for cooperation mechanisms.

States should consider a range of mechanisms to ensure children’s identities are promptly
created, only duly modified, not falsified or sold, preserved in perpetuity as well as restored if any
of the previous have not been safeguarded. Informal mechanisms should complement judicial
procedures e.g. DNA databases, centralised registries, psychosocial support for family tracing
and reunification, etc.*®
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