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Children’s right to identity in Spain
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Creation of identity
Birth registration:

o In Spain, legislation on birth registration and access to
nationality must be interpreted in accordance with Article 7 of
the CRC, as it is part of the legal system and therefore directly
applicable.!

. Sometimes, children are born in the course of their
mothers' migratory journey to Spain, without a birth certificate
or registration in any registry, which subsequently prevents
them from having access to an identity and a nationality, thus
incurring in a situation of statelessness.? Article 17.1 of the Civil
Code establishes that ‘Spaniards by origin are: [...] c) those born
in Spain of foreign parents, if both lack nationality or if the
legislation of neither of them attributes a nationality to the
child; d) Those born in Spain whose parentage is not
determined. For these purposes, children whose first known
place of stay is Spanish territory shall be presumed to have
been born on Spanish territory’. The Directorate General for
Registries and Notaries (DGRN) has developed a doctrine, which
extends the cases for which this article was initially introduced
to cases in which the legislation of the parents' country requires
them to carry out an ‘act subsequent to birth’ for the
acquisition of nationality by the child.3

Resort to anonymous gamete donation:

. Under Spanish law, gamete donation is anonymous (see
Preservation of identity and access to origins below).
Furthermore, ‘since 2008, the volume of Assisted Reproductive
Technologies (ART) in Spain has increased by nearly 50%,
reaching 149,337 In-Vitro Fertilization (IVF) and 34,100
Intrauterine Insemination (IUl) cycles in 2018. Spain is the
largest European ART provider and fourth globally’ 4

. The maximum number of children born with gametes
from the same donor shall not exceed six (Article 5, Law
14/2006, of 26 May, on assisted human reproduction
techniques). In order to comply with this limit, donors must
declare in each donation whether they have made previous
donations, as well as the conditions of these, indicating the
time and the centre where the donation was made (Article 5,
Law 14/2006, of 26 May).

. Gamete donation cannot be of a lucrative or commercial
nature (Article 5, Law 14/2006, of 26 May). Spanish law allows
for restitutive financial compensation, as long as it does not
constitute an incentive, the expenses are strictly limited and
the health of the donors is preserved. According to the law,
compensable expenses are physical discomfort, travel
expenses, work expenses (Article 5, Law 14/2006, of 26 May),
expenses and inconveniences derived from obtaining per
diems, restitution of lostincome or similar (RD-Law 9/2014).
According to the Ministry of Health (2022), this amount should
be a maximum of approximately €980 for egg donation and
approximately €45 for sperm donation.® In practice, egg donors
receive between €800 and €1200 and sperm donors between
€30and €50 peer sample.® In the case of egg donors, taking

into account the minimum wage, this compensation amounts
&o 3.5 weeks of work.” )

4 )

Surrogacy:

. All types of surrogacy arrangements are illegal in Spain and
parentage is determined by childbirth (Article 10(1) Law
14/2006, of 26 May, on assisted human reproduction
techniques). The Spanish Supreme Court ruled that commercial
surrogacy is contrary to Article 10 of the above-mentioned law,
as it seriously violates the fundamental rights of women and
children recognised in the Constitution and in international
human rights instruments.8 However, the court upheld the
possibility of the adoption of the child by the intending parents,
with whom they live and with whom they form a de facto
family.? News is frequently published about public personalities,
who announce that they have brought a ‘child’ to Spain as a
result of surrogacy arrangements, without the competent child
protection authorities taking any initiative to make this
protection effective.10

. Children born through surrogacy can be registered at the
civil registry if: (a) together with the application for registration
of the birth of the child, a court decision issued by a competent
court determining the parentage of the child is submitted, and
(b) the requirements established in the Instruction of 5 October
2010 of the Directorate General of Registries and Notaries on

the registration regime of parentage of children born through
surrogacy for foreign court decisions are met.'! Foreign

registration certificates or simple declarations accompanied by a
medical certificate concerning the birth of the child in which the
identity of the pregnant mother is not stated are not accepted
as a certificate of birth and filiation of the child.'> The Report of
the Bioethics Committee highlights the incoherence between
the law and the fact thatin practice there are no obstacles to
recognising the result of commercial international surrogacy
arrangements in which some of the most fundamental rights of
the surrogate mother and the child may have been violated.

. Despite the fact that Article 3.1 of the General Law on
Advertising considers unlawful ‘advertising that violates the
dignity of the person or violates the values and rights recognised
in the Spanish Constitution’, agencies that intermediate in
surrogacy advertise their activity.!® These agencies have
organised surrogacy ‘fairs’ in Spain, where they advertise and
promote their ‘services’.

Potential considerations:

o What is Spain doing to promote the application of Article
17.1.d) of the Civil Code concerning the right to Spanish
nationality in relation to children who are not granted the
nationality of their parents?

o What steps are being taken to move towards legislation
that does not allow the anonymity of gamete donors to prevent
anonymous donations and preserve the identity of the child?

° What measures is the State taking with regards to
intending parents who are complicit in surrogacy arrangements?
o What measures is the State enforcing with regards to
intermediaries in surrogacy arrangements?

o What is the State doing to preserve information
concerning the identity of the surrogate and to record the child’s
full identity (genetic, gestational and biological)?

\



https://www.boe.es/buscar/act.php?id=BOE-A-1889-4763
https://www.boe.es/buscar/act.php?id=BOE-A-1889-4763
https://www.boe.es/buscar/act.php?id=BOE-A-2006-9292
https://www.boe.es/buscar/doc.php?id=BOE-A-2014-7065
https://www.boe.es/buscar/act.php?id=BOE-A-2006-9292
https://www.boe.es/buscar/act.php?id=BOE-A-2006-9292
https://www.boe.es/buscar/act.php?id=BOE-A-2006-9292
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2010-15317
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2010-15317
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2010-15317
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2010-15317
https://www.ohchr.org/sites/default/files/Documents/Issues/Children/SR/Surrogacy/Other/InformeComitéBioéticaEspañaaspectos.pdf
https://www.ohchr.org/sites/default/files/Documents/Issues/Children/SR/Surrogacy/Other/InformeComitéBioéticaEspañaaspectos.pdf
https://www.boe.es/buscar/act.php?id=BOE-A-1988-26156
https://www.boe.es/buscar/act.php?id=BOE-A-1988-26156

(2 Modification of identity h

Migration:

. High numbers of migrant children reach every year,
including many separated and unaccompanied. The Canary
Islands, Andalucia, Catalonia and Valencia were the
autonomous communities which received over 1,000 children
each during the year 2023, with the Canary Islands far ahead
with over 3,000 foreign unaccompanied children.!* These
numbers could be even higher in 2024.%

o In addition, a recent study reflects the high numbers of
children without any form of documentation; many out of their
parents’ fear of deportation or separation.®

. A number of programmes are in place, implemented by
regional governments and civil society, to protect these
children and young people. However, in terms of birth
registration, the challenges for the registration of children born
in Spain or during transit to Spain has been reflected in a 2021
case, which finally required that the Spanish State register a
child born during migration in a third country in line with
international child rights standards, despite a lack of evidence
of such birth, and also granted her Spanish nationality in order
to avoid statelessness.’

Potential considerations:

o What is the country undertaking to ensure that all
children on its territory, irrespective of their place of birth or
nationality, are duly registered?

o What additional measures are being implemented to
avoid child statelessness?
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Resort to anonymous gamete donation:

Adoption:
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3 Falsification of identity

Forced disappearance:

. The forced disappearance of children took on contemporary
relevance with the Civil War and the political repression of
Franco's regime, when it began as a systematic and widespread
practice in women's prisons, hospital, maternity homes, and
welfare centres run by religious congregations without adequate
state supervision.’® In some cases, it is suspected that they may
have been abducted in Spain to be handed over to families across
Spain, but also in Latin American countries, such as Mexico or
Chile.®?

Potential considerations:

o What actions are being taken by the State to restore the
identity of the victims of forced disappearance (see also ‘Restoration
of identity’ below)?
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Preservation of identity
and access to origins

. Under Spanish law, gamete donation is anonymous. Both
the recipients of gametes and the offspring have the right to
obtain general information about the donors, as long as it does
not reveal their identity.?’ The National Donor Register hosted
on the Assisted Human Reproduction Information System
(SIRHA) platform guarantees the confidentiality of donors'
identity data.?! Only exceptionally, in extraordinary
circumstances involving a certain danger to the life or health of
the child or when appropriate under the laws of criminal
procedure, may the identity of the donors be disclosed,
provided that such disclosure is indispensable to avoid the
danger or to achieve the intended lawful purpose. Such
disclosure shall be restricted in nature and shall in no case
imply publicity of the identity of the donors.?

o The Supreme Court ruling of 21 September 1999
established the existence, in the Spanish legal system, of a
constitutional and unlimited right of adopted persons to know
their biological origin: ‘it is possible to speak of the right of
persons to know their genetic inheritance’.?? In the same
judgment, the Supreme Court added that ‘the rules allowing
the concealment of the mother's identity transgressed article
39.2 of the Spanish Constitution, in the sense that they made it
impossible to know the mother's filiation and caused the
adoptee to completely lose the link that would allow them, in
due course, to know the true filiation, due to a voluntary act of
the mother’, referring to art. 180.5 of the Spanish Civil Code,
which determined that the disclosure of the identity of the
parents had to be authorised by them or by the biological
family.2* In Catalonia, one of the autonomous communities in
Spain, this right is expressly contemplated in the Civil Code, in
its art. 235-49.2, and also in article 30.2 of Law 14/2010, of 27
May, on the rights and opportunities in childhood and
adolescence (LDOIA) which states: ‘Children and adolescents

have the right to know their genetic origin, biological fathers
and mothers and biological relatives’.

Potential consideration:

o What services are provided to adopted children and
children born through surrogacy searching for their origins?
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Forced disappearances:

. Between 2011 and 2019, thousands of reports of forced
disappearances of children in the period between the end of
the civil war and the mid-1990s were filed in Spain. In
Catalonia, Law 16/2020, of 22 December, on the forced
disappearance of children in Catalonia aims to provide the
necessary regulatory instruments and resources for the
recognition and effectiveness of the right to truth, justice,
reparation and guarantees of non-repetition for victims in cases
of forced disappearance of minors or appropriation of minors,
with the consequent substitution of identity, as well as to
facilitate the necessary investigative tasks, with the regulation
of the necessary administrative procedures. This includes a DNA
database of affected people (Articles 9 and 10 of Law 16/2020).
However, centralised and coordinated efforts at the state level
have been inadequate and insufficient, leading to the majority
of reports being closed with little or no investigation.? In 2014,
a UN Working Group suggested looking at possible connections
between the thousands of reported cases in judicial
investigations.?® In May 2024, the third draft bill on this issue,
promoted by the Coordinadora Estatal de Apoyo a la Querella
Argentina (CEAQUA), reached the Congress.?
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